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Riparian theundertheowners are samerights—rights riparian1. of
river, byaformed inislandscivil The rule thatand common law.

belongotherwise, riparian ownerstothe changing of its channel or
the sameboundary, isnaturalhavingof the river theirlands for '

under the law.the civil and common
gave riparian2. to owners islandsParisSame—the Custom formedof

Paris, as of the ter-established the lawin the river. The Custom of
Louisiana, Illinois, by royalthe Franceritory including edict ofof

in the1112, gave the islands formedyear riparianin to ownersthe
boundaryconstitutingriver of their lands.the natural

entitled, owners,riparian to3. Kaskaskia are asSame—inhabitants of
By early grantsboth the FrenchMississippi.islands in theformed

Kaskaskia,parish byto thethe inhabitants of of as confirmed Gov.
States,1113,in and the action of theVaudreuil of Louisiana United

acquired territorysubsequently Virginia,from the in-which the
Kaskaskia, riparianas owners of the Kaskaskia Com-habitants of

formingmons, Mississippiin riverare entitled to islands the
within the latitudinal limits of such commons.

op to Kaskas-4. did titleKaskaskia—aci not vestCommons oflSSl
1851, passedbody therebycorporatekia in created. The act ofcommons

1818, cor-authority theunder of the constitution of which created
porate body Commonsknown as and Trustees of the“The President

Kaskaskia,” body,of did not title to the butvest the land in such
power portionmerely it a heldclothed with to execute of the trust

by in favor of ofthe State the inhabitants Kaskaskia.
5. be in Neither the inhabitants ofSame—cannot alienated fee.

“The and TrusteesKaskaskia nor President of the Commons of
power greater any parta inKaskaskia” have to transfer interest

fifty years.of a for athe Kaskaskia commons than lease term of
against6. Limitations does not runLimitations—the Statute theof

any capacity. The of does not runState in Statute Limitations
against respect propertyin the heldthe State to title to which is

public.by portionin trust for a of thethe State
being part the commons cannot1. title to islands KaslcaskiaSame— of

Mississippiby inacquired possession. Title to islands thebe adverse
acquiredpartriver of commons bewhich are the Kaskaskia cannot

against of “The President and Trus-the inhabitants Kaskaskia or
represent State,Kaskaskia,” undertees of who theof the Commons

Limitations, possession.bythe of adverseStatute
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op RandolphWrit to the ofError Circuit Court
Georgethecounty; Wall, Judge,Hon. presiding.W.

recover, aThis an action to as partwas of ejectment
of the commons to the inhabitants of Kaskas-belonging

akia, calledportion of an island in the riverMississippi
titleBrewer’s or Plaintiffs claimedMcClure’s Island.

an grantunder old French ex-of which no known record
ists, which,but in 1743, grantconfirmed to bywas them

Vaudreuil,or patent by then the of theFrench Governor
province byof Louisiana. as thepatent,This shown
record, was as follows:

Rigault Vaudreuil, Governor,“Pierre de de and Edme
Salmon,Gatien Orderer, of the ofCommissary province

Louisiana.—Seen the petition to us on thepresented 16th
of Juneday of this present by the inhabitants ofyear

Kaskaskia,the of theparish Immaculate ofConception
Illinois, tendingof the independence to be confirmed

the of apossession longcommon atheywhich have had
the cattle,time for pasturage of their in the calledpoint

bois,pointele de which runs to the entrance of the river
We,Kaskaskia. virtue of theby grantedto uspower by

his have confirmed andMajesty, do confirm to the said
inhabitants possessionthe of the said on thecommon
following conditions:

“First—That the granted,concessions heretofore either
the Indiaby Company, either by byour orpredecessors,

us, in the ofprairie Kaskaskia on the side pointof the
which runs to the entrance river,of the shall terminate
at the land granted to a Cavalier,named inman and con-

that allsequence concessions that may have been made
on the said frompoint, the land of the said for-Cavalier
ward, theon side of the entrance river,of the said shall

null, effect;be and consequencevoid no in theof which
point,said as it is above designated, shall remain in com-

altering nature,mon without reservingits nevertheless
to us the power, require it,the case maywhenever of
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establishedto the inhabitantsgranting the commonssaid
theestablish, representationsand and this onmaywho

and sub-us the commandantsmay bywhich be made to
saiddelegates places.on the

“Secondly—On squarecalled at thethe road vulgarly
line, renderedlarge and small shall beline, thebetween

the cartsfor the ofpassageand maintainedpracticable
common,—and each ofinto the this byand cattle going

line,ofgreatas of the as the smallthe wellproprietors,
squarethe line. Andon the roads ofwhose lands border

ofalong the theoughtthe to run sideas to fences which
river,the line unto thevillage squarefrom said road of

the to the Mis-runningas also the on the side of pointone
beriver,the madetheyand to Kaskaskia shallsissippi

at tocommunity,and the of the theexpensemaintained
be the cattle.injuredend that cultivated lands not bythe

“Thirdly—To the meansfacilitate to the inhabitants
of and its be-making preventingtheir autumnal harvest

cattle, alldamaged the forbid to leaveing by personswe
are,rangetheir cattle cultivated lands. not-upon They

grazeto theirwithstanding, permitted upon properown
on themhaving diligentlylands watched.

“Fourthly—Willing the is on thethat wood which land
granted thebelong land,to the of saidproprietors we

allforbid to cut thananydown elsewhere onpersons
lands; and the maytheir own as to which be foundwood

commons, itin the be to each of themwill allowed hav-
commons,aing right to the said to cut fordown their

use for orbuildingeither firewood. And shall beown
read, affixed,and toregulation publishedthe thepresent

ignorantend that no beperson may thereof.
Orleans, day August,the 14th of“Given at New 1743.

Vaudreuil,
Salmon.”

“A,”grant inThis book 343 andpageswas recorded
344, office,the All facts necessaryin Auditor’s Illinois.

understandingto an of the case are stated in the opinion.
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William Hartzell, Sprigg,and R. E. for plaintiffs
in error:

The Virginiatheacceptance of deed of cession from
imposed theupon United States the ofduty performing
the conditions and also to the inhabit­stipulated, protect
ants in Langdeauthe enjoyment rights.of their property

Hanes,v. 21 521.Wall.
The act Congress confirmingof andthe titles claims

of certain villagesand to andvillagetowns lots commons
paramountis to a title held under an old con­Spanish

cession confirmed Eckart,later. Chouteau 344.v. 2 How.
Whatever claim or theinterest there in Unitedwas

States outpassed by the 1, 1810,confirmation act of May
in the lands therein Breese,Doe Hill,mentioned. 304.v.

A survey the Unitedapproved by States and accepted
theby confirmee is landconclusive evidence that the

granted is the same described the survey.and bounded by
Guitard v. Stoddard, 16 How. 494.

A grant Congress as aby bindingis as a andpatent,
confirmation to all intentsby law is and a grant.purposes

Lucas, 410;Strother Cranch,v. 12 Pet. Taylor,Gerrett 43.v. 9
A andsurvey confirmation theof commons theby

United States are againstthem allbinding upon and
those claiming Dentadversely. Emmeger,v. 308.14 Wall.

Cities and astowns, individuals,well as landswhose
byare bounded a stream of itschangeswater which

course gradually formations,by alluvial shall still hold
theby boundary, includingsame the accumulated soil.

States,New Orleans Unitedv. 10 Pet. 662.
Grants of land rivers,bounded by fresh-water where

the lineexpressions designating general,the water are
confer the togranteeon the theproprietorship middle

stream,thread of the and entitle him to the accretions.
Soulard,Jones 24v. 41.How.

The groundcivil law that asays gained on river by
alluvion or belongsincrease theimperceptible to owner

jure gentium.of the land This is ruleadjoining also' the
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and428, a;5notes3 Kent’s Com.of the common law.
Press, 18 La. 122.Municipality 2 CottonNo. v. Orleans

lands oftherunninga betweenIf riverfresh-water
other,or theon one sideinsensibly gainsseparate owners
aquae.ad mediumgothe title of toeach continues filwm

3 428.Kent’s Com.
andof Illinoisthe StatesThe line betweenboundary

the fiver.main channel ofMissouri the middle of theis
the of thechannels, principalIf there middleare several

Bridge Co. Ill. 545.one the Buttenuth v. 123is boundary.
line ofboundaryIf the theriver formsMississippi

States, becomesgranteethegrantedland the Unitedby
law,a and the civilthe commonriparian byowner both

Houckthe the current.grantand his extends to center of
82Yates,v. Ill. 179.

bothbelongAll to the riparian proprietor,alluvions
by grants uponthe boundedcommon and civil Alllaw.
a river not law entitle thenavigable by the common
grantee to main land andall islands thelying between

Pritchard, 3the center the stream. Middleton Scam.of v.
520; 542; Chicago Laflin, 49Fuller 124 v. id.Dauphin, Ill.v.
176; Bressler,Brown v. 64 id. 488.

Clay Whitledge, defend-Horner,H. and T. B. for
ant in error:

governed bybe the law inEvery grant of land must
grant.in at the of the O’Fallonforce the datecountry

404;Morgan Reading, 3Daggett, 346;v. Mo. S. & M.4 v.
Appraisers People,Canal v. 17 588.Wend.

partidas, counsel,las is thebyThe of siete citedlaw
1343, inin and was not forcecode of Spain promulgated

1769,—a of a afterquarter centuryin until ourLouisiana
& to Las Sietegrant prefacein Moreau Carleton’s1743.

; Appraisers People,Partidas, Canal v. 17 588.18-23 Wend.
gavein in 1743 theThe ancient French law force

edge,to the but excluded allwater’sriparian owner
Appraisers People,in 17the river. Canal v. Wend.islands
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592; article,Law, 178;Mackenzie on Livingston’sRoman
2 Am. State Papers, 39.

The of Statesgrantconfirmation this the Unitedby
government added noth-simply validityadmitted its and

to itsing Langdeau 521; ReichartHanes,force. v. 21 Wall.
Felps,v. 33 Ill. 433.

Mr. Justice Carter delivered the of the court:opinion

This was an byaction of theejectment brought plain-
error,tiffs in to in therecover from the defendant error

following inlands Randolph to-wit: The eastcounty,
half of out-lot 1 Kaskaskia,of the commons of lying
south of third and commons,fourth of said con-surveys
taining acres,two hundred of an in thebeing part island
Mississippi river. The case was tried before the court
without a and de-jury, judgment rendered for thewas
fendant. bringPlaintiffs the cause to this court by writ
of error.

It inis the first inplace bycontended defendant error
that the land in is not in the of Illinois.controversy State
Capt. Postal,W. O. an riverold that sincepilot, testified
1847, when he this, river,first knew of of the thepart
channel ran shore;thedown Missouri that this island
(McClure’s) was on the east side,—the Illinois side. New-
man Dobbs,K. has atwho resided Kaskaskia Point for
sixty-two years, testified that the main channel was next
to the Missouri shore. R.William Burch has inresided

neighborhoodthe since 1847, and testified that the main
side,channel ran on the Missouri although there had

been at aone channel on both sides. Fred Easterstime
testified that eighty-three yearshe was of andage, was
born and had lived inalways Missouri,Perry county,

two miles of the islandWithin in that thecontroversy;
island commenced to form aby sinkingreason of boat
near the shore, 1852;Missouri about 1851 or that the

to side,channel used be the byon east but of thereason
of itcaving the banks shifted to the side.west Several
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con-inthe islandofconvey portionsdeeds topurporting
defendant, inthebyin evidenceintroducedtroversy were

in sectionsbeing situateall it is described asof which
insouth, range 7, Randolph7,in32, 38,33 and township

the evi-ofweightthink theof Illinois. Wecounty, State
that it is in Illinois.dence is

an oldinoriginhad itsin errorThe title of plaintiffs
French, ofthe inhabitantsgovernment togrant of the

knowl-historicalIt is a matter of commonKaskaskia.
Mississippitheclaimed this ofedge portionthat France

LaSalle hav-andright discovery occupation,ofvalley by
of1682, taken formalApril, possessionon the 9th ofing,
ofin the nametheby Mississippi,the wateredcountry

Louisiana.countryin his called theXIV,Louis and honor
from theirMarquette,In and on their return1673 Joliet

at the principalfamous ofvoyage discovery, stopped
theIndian situated onconfederacy,town of the Illinois

theIllinois, presentbanks the seven miles belowof river
Mar-It then called Kaskaskia.of Ottawa.town was

thein 1675 and establishedquette villagereturned to the
inConception,—themission of the Immaculate oldest

society he estab-religiousHe called theIllinois. which
andof the Immaculatelished, Conception,”the “Mission

colonyIndian dis-town,the Kaskaskia. This curious
LaSalle, till or no Indiansafter the death of fewpersed

the Illi-Kaskaskias,the a sub-tribe ofleft exceptwere
Quebec,G-ravier, missionarya fromnois. James Jesuit

of ofvillage Ladyestablished the “Ouras as 1700early
at the of Kas-presentthe where townplaceKaskaskias”

having from thestands, the Indians removedkaskia now
latter,to the on the Kas-former on the Illinois riversite

bears thekaskia, near the mouth of the little river which
1721,in calls thisCharlevoix, was heresame name. who

isIllinois, though there rea-the of theoldest settlement
is the olderof Cahokia ofvillageson that theto believe

Hist,(See Illinois, 83-86,and Stat. pp.Mosesthe two. 1
Conflict, 316,pp.Half of267-269; Century1 Parkman’s
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448.)317; Lavalle,Hebert v. 27 Ill. The of Louisi-whole
ana, Illinois, toincluding granted Anthonyin 1712was
Crozat, his thatcharter the edicts andproviding royal

colony.the Coutume de Paris should be the of thelaty
1717,havingCrozat surrendered his charter in the same

country Company,was ceded to the West India and by
ofthe fifteenth article the charter the Custom Paris wasof

established as the fundamental ofunchangeably law the
State,territory. The of thisearly preservedrecords in

grantsthe French are full of thislanguage, bymade com-
1732,to itup dissolved,when was and itspany, powers

and to theprivileges reverted crown.
The original grant villageto the of is notKaskaskia

record,in the Vaudreuil, Governor, Salmon,but the and
the commissaire ordonnateur, intendant,or datedby patent
August 14,1743, cdnfirmed to the inhabitants of the parish
of the Kaskaskia,Immaculate ofConception dependence

Illinois,of the of a hadpossession theycommon which
longhad a time for the ofpasturage cattle,their in the

pointscalled depoint bois,la which runs the entranceto
of the river Kaskaskia. 38(Pages and in of39 volume

Records,translation inof French the atAuditor’s office
InSpringfield.) Eng-1763 this territory was ceded to

land, Virginiaand in ofacquired it conquest1778 by
arms, and of ofby 1, 1784,deed cession March itceded

States,Unitedto the the deed containingsaid of cession
the following in toprovisions regard these “Thatlands:
the French and Canadian inhabitants otherand settlers

Kaskaskias,of the St. neighboringVincents and the
villages, who have professed ofthemselves citizens Vir-

shall theirginia, possessionshave and totitles confirmed
them, and be protected in the enjoyment rightsof their

(See aand liberties.” full history of the inproceedings
Hill,toregard these French settlements in Doe ex dem. v.

Breese, 304, Lavalle,Beecher’s and in Hebert v. 27 Ill.
448.) Congress appointed commissioners to examine these

claims, theyFrench and under ofreported, date Decern-
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in-the“tohad grantedVaudreuil31, 1809, that Gov.ber
foraas commona tract of landofhabitants Kaskaskia

beento haveseemsinhabitants, whichthe use of the said
eastvillage,thelimit ofthe southernbybounded north

the Mis-byand westriver,the and southKaskaskiaby
called,field,of common sothe limits theandsissippi

annexed.”platlaid in thefound downwhich will be
(2 148.) CongressLands, passedPub.Papers,Am. State

madetheact, 1,1810,an “that all decisionsMayapproved
exam-for the ofpurposethe commissionersby appointed

in the districtclaiming landsining the claims of persons
claimants, inKaskaskia, as enteredof in of suchfavor

daythe ofbearingthe of date 31sttranscript decisions
the saidDecember, 1809, bywhich have been transmitted

Treasury accordingof theSecretarycommissioners to the
(2law, U.herebyto be the are confirmed.” S.and same

607.) 20, 1812:by FebruaryStat. the actAnd approved
“The the heretoforeby ap-decisions made commissioners

per-the claims ofpointed examiningfor the ofpurpose
Kaskaskia,in of in favor ofsons to lands the district

claimants, lots, out-lots, rightsorvillagesuch to ortown
fields,in and as incommon to commons common entered

thebearing daythe of decisions date 31st oftranscript
December, 1809, which have been transmitted the saidby

to the of accord-Secretary Treasury,commissioners the
law, rightfulto be to alling confirmed such claimants

(2rightstheir U.according respectiveto thereto.” S.
678.)Stat.

error,in that theIt is contended defendantby by law
at originalin the time theterritoryin force the Louisiana
grant confirmation,as the ofgrant, as at the timewell

Kaskaskia,the ofvillagemade the inhabitants ofwas to
inbe formed themight Mississippiall islands that river

France, tobelonged to the of and not the ownersking
river, that,andthe the banks theuponof lands of aside

Limitations,the ofbyraised the Statutequestionfrom
title to the island must be determined thebythe old
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French it of theas then the adoptionlaw stood before
Napoleon,Code which, however, said, changeit is did not

the French law in the respect mentioned.
The of ofFrance is but an the oldadaptationlaw

Ap-Roman inWalworth,or Canalcivil law. Chancellor
praisers indeed,People, 596, true,v. “It issays:17 Wend.
that by the civil the alveus bed of the stream didlaw ,or

passnot heritagesto the banksuponowners its whose
had the as a boundaryriver natural bedwhile such was

stream; theactually bycovered the the butwaters of
moment the waters dried the of theup, or course river

changed,was either or in as to render itswholly sopart,
bed of asusceptible use,beneficial the thegavecivil law
land which had a tooriginally partformed of its channel
the upon banks,heritors its the that theto same extent
common giveslaw now it to it isthe whileriparian owner

water,theby using anycovered it inwithout the ofpower
manner navigation.inconsistent the public rightwith of

law,theBy settled rule of the if acivil river abandoned
its former and a one,bed formed anynew or from other

tocause channel,ceased in its old theflow soil which
thus permanentlywas left no thedry longer prop-was

erty of the public, but it theimmediately privatebecame
property of the on its banks,—theowners former owners
on each side thetaking to center the originalof channel

(Vattel’sof the 270;river. 122,Law of Nat. sec. Dig.
43, 7;12, 7, acquir.bk. tit. sec. 6, dom.;L. sec. de 1 Biret’s

196.)218; 2 Ersk.Applic. 1, 5, And,Inst. tit. sec. asp.
seen,havewe before the islands in the tobelongedriver

the riparian owners hadwho the river for their natural
boundary.” That so by law,this was the civil see Cooper’s
Justinian, p. 74.

That the effect of the rule established the andby civil
the common laws was the ques-as thebearing uponsame

involved,tion here has been repeatedly declared theby
court,thisdecisions of and that not the accretionsonly

made but theimperceptibly, the threadislands toformed



op 33May, v. McClure.’97.] Trustees Commons

proprietor.riparianthestream,of the ofpropertybecame the
Pritchard,179; Middleton v.Yates,uck 82 Ill.v.Ho­

Connelly,Piper331;510; Lavalle,3 Ill. v.Scam. Cobbv. 89
Kehn, 143646; 377; Rutz v.Johnson,108 161id. v. id.Griffin

id. 535.558; Bridgeid. 123Buttenuth v. ­ Louis Co.St.
law, strictly speaking,But it is said that the civil

at thedependencieswas in France or itsnot force in
that, herein-made,time in but asquestionthe wasgrant

Paris, a modifiedstated,before the wasCustom whichof
fun-form thelaw, been asof the civil had established

urgedand isitterritory,damental of the Louisianalaw
arisingthat all in riversthe Custom Paris islandsby of

not of the own-were the the andproperty sovereign,of
ers of the banks of the stream.

customs)(or France varied withThe common oflaw
the and it not until thedifferent wasprovinces, promul-
gation es-NapoleonCode that a uniform rule wasof the

code,country.tablished for the that islandsBywhole
belongwhich in rivers tomay navigablebe formed such

the ornation, if there no title to the con-be prescription
561.) Walworth,trary. (Code, 560,secs. inChancellor

571,Canal Appraisers People, quoted,)v. (already17 Wend.
law,the French even before thesays on 592:page “By

Code,the islands whichadoption of wereNapoleon
a rivernewly navigable belongedin the bed offormed

to to theparamount, accordingthe as the lordcrown
so, however,notItsystem.of the feudal wasprinciples

says: “ByPothier the French lawsby the Roman law.”
belong king.to the islandsnavigablethe rivers The

within, as as the bed it isformed well whenwhich are
course, belong to king.a new theabandoned to take

on the bank cannot atThe of inheritancesproprietors
it, titles oftheyall concessionpretend to unless show

”from king.the
claimed, Edwardnotably by Living-But it has been

(2 Journal, 307,) thatston, this was not theHall’s Law
anFrance,of but togeneral exception that law inlaw

167—3
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After theparticular provinces. hadNapoleon prepared
draft his celebrated code it theof was transmitted to

forprovincial sugges-various tribunals andinspection
it promulgatedtion before was as oflaw. The tribunal

inRouen, commentingof theappeals on this ofportion
code, followingmade the remarks: of“The Roman law

acquirendoDigest de rerum gavethe dominio to the adjoin-
theing islands which formed in theproprietors were

river,—a disposition equitablemore thanappearswhich
code,this article na-of "the and more of aworthy great

whose true is to acquiretion interest not new property
to the ofinjury individuals. The declara-edicts and

the kings',tions of former which claimed for the demesne
navigable rivers,the islands of onlystreams and were

exchequer laws. These on the falselaws were founded
river,that the anpretext islands were of theappendage

(1)which considered as Thebelonging king.was to the
not a demesne, thing.river itself is national but a public

belongs nation, title,It byto the not a butproperty by
(2)sovereignty. The not to theislands are appendages

river,waters river,of the but to the bed of the the rights
of toindividuals which are not denied the riverwhen

(3)abandons it. An island cannot be formed without
theincreasing of at thewidth the river the ofexpense

land, and theadjoining damages to which the proprie-
oftors these lands are should entitle them toexposed

the islands are in river,which formed the as an indem-
for the risks andnity theylosses incur. The principle

would atproposewhich we not all invade the proprie-
right to those islands ortary which the nation possesses

it titles,for which has but itpositive tranquilizewould
those individuals who for inages have islandspossessed

owners,the rivers as theagentstrue and whom the of
demesne have always havingvexed without ever suc-

inceeded themdespoiling of their estates.”
As to the Custom Paris Ferriere “If thesays: riverof

add to of an an islandshould the inheritance individual
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unitedit should bealthoughsoil,or an entire ofparcel
a partasbe consideredinheritance,the thisto would

ofquality separatetheinheritance, but notof this with
Paris,that the CustomThis seems to showproperty.” of

to thelaw, gave ownersin the Romanconformity with
ofislands and portionsa thebyof land bounded river

theParis bywasland The Customformed therein. of
Louisiana, and appar-ofterms of the charter the law

law,Roman notwith-it theently was in accord with
kings to thethe Frenchstanding the ofpretensions

France, how-pretensions,rivers and islands of which
thethatever, country bythe ofbecame the of wholelaw
andNapoleon. If this customthepromulgation of Code

tolaw, as seemtheythelaw in accord civilwere with
confirmedgrant, byit that the asbeen, byhave is plain

the of Kas-parishinhabitants ofGov. Vaudreuil to the
annexed tokaskia, to this island wasrightthe inchoate

grant country.the the of theby laws
a limitedCounsel themselves withhave contented

case,and, thethis as we viewquestion,examination of
thanquestion partfurther on ourconsideration of such

for thegiven unnecessary, rea-yhere it becomeswe have
I

law,would, under the Frenchthat,son if this islandeven \
sovereign, rightall orhave the of the ;become property

to the Statestitle thereto after its United wascession
thebythe inhabitants of Kaskaskiarelinquished to

The ofCongress. patenteffect of the acts ofnecessary
reservations,Vaudreuil, containing certainGov. while

to inhabitants of Kaskaskiaconfirm to thepurports
bylands had been to them some formergrantedwhich

record;grant, the of are not thebyterms which shown
questionand the cession the inby byof Vir-territory

ginia, requiredthe United States to confirmonlywere
Still,the and titles. it ispossessionsto settlers their

that as the this cession ob-bymanifest United States
lands, thereto,all the and not previouslytained title

it the andgranted, fixinghad boundariespower, by
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otherwise, enlargeto and titles whichsuch possessions
it had confirm. In of Vaudreuil theagreed to the patent
grant inhabitantsof the is called “a com-lands to said

longmon which a time the pasturagehave hadthey for
pointeof cattle, hois',their la dein the called whichpoint

runs to the entrance the Kaskaskia.” The com-of river
approvedmissioners’ decision and which werereport, by

Congress, stated that it to have been bounded“seems
north the limitby village, bysouthern of the east the
Kaskaskia andriver, bysouth and the Mississippiwest

field, called,and the limits of the common so which will
be found laid down in the annexed.”plat An inspection

villageof the thatplat shows the of Kaskaskia sit-was
uated river,in a bend of the Kaskaskia that the common
fields (being bythe lands tilled the villagers) extended

village river,from the to the being boundedMississippi
straight on the sidesby lines towards the Kaskaskia

south,and the on aleavingriver theMississippi Y-shaped
rivers,strip bothbetween the lower limb runningwith

rivers,to the ofconfluence the for thetwo commons.
Portions this surveyedof common were and atplatted

times,different in controversyand the island lies chiefly
along the survey.river front of the fourth

true,It is doubtless as a thatgeneral proposition, a
originalconfirmation does not enlarge grant.the In

Felps, 433,Reichart itv. 33 Ill. is said that the confirmation
ofby Gov. St. Clair the Northwest “is a decla­Territory

ration the Unitedby States that had nothey claim to the
a grant by States,land. It not thewas United because

the title in them.”was not This doctrine was affirmed
(See, also,Felps,in Reichart v. 6 Wall. 160. Doe ex dem. v.

Hill, supra.) Lavalle, supra, however,In Hebert v. speaking
1, 1810,Congress supra,of the act of of May this court

454): is operative grantsaid “This act an of all(p. the
time,the United States at anyinterest have hadmay, in

land in the ofthe described the commission­transcript
date, terms,ers under that and confirms the inland, to
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itAndrespectively.”villages,the inhabitants of these
toinquireto“materialit notsaid,was further that was

thebyoriginally appropriatedlandswhat uses the were
tohaving powermission, government,thepriests of the

having re-them,grantor toconfirm the title to them
villagesof thosethe inhabitantsgrantstricted the to

521,Hines, 21 Wall.too,a in Landow v.So,as common.”
Unitedof theCourtit theby Supremewhile saidwas

of exist-that “it for confirmationin that case wasStates
stipu-of cessionthat the deedand titlesing possessions

title,” the perfectstilllated, anynot the transfer of new
cession,deed ofin thetitle all the lands embracedof

the confirmationand titlesaside from the possessions
thetoVirginiabyof was cededwhich was stipulated,

had notgovernmentthatStates, generalUnited so the
titlesandto these possessionsthe confirmonly power

Kaskaskia, it had full power,in butthe inhabitants of
otherwise, granttoby fixed boundaries orestablishing

notlands wereto these the titles to whichinhabitants
Thus,.itgrant.French wasoriginalembraced within the

in the actforheld in that case that the patent provided
ofto the force thenothingaddedCongressof would have

itself, itandCongressthe act ofbyconfirmation made
a landof claim to“A confirmationlegislativewas said:

claim, oper-anda of the of suchrecognition validityis
gov-thequit-claima or fromgrantaseffectuallyates as

* ** land definedbe to withIf the claimernment.
identification, legislativetheofcapableboundaries or

tract, andtitle to the particulartheconfirmation perfects
thatofdocumentary evidenceonlya issubsequent patent

a specificand not toquantity,be totitle. If the claim
surveyaidentification, segregation byoftract capable

then immedi-willand the confirmationbe required,will
segregated.”title to the landattach theately

landsto thethat the boundariesnoticedIt has been
so far ascontroversy,inFrenchoriginal granttheof

anduncertaindiscloses,this record wereinanything
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indefinite, that madetheyand it cannot be said were
certain and of ofgrantdefinite the Gov. Vaudreuilby
1743, confirming original grant,to settlers thethese said
but the Congress,the act ofappointed bycommissioners
having powerfull in the established and de-premises,
fined boundaries,such and confirmedtheir decision was
by a subsequent Congress. obvious,act there-of It is
fore, that, established, allsince the boundaries were so
parties, well,the thereby.and courts as must be bound
It conceded, also, think,must be that if the Unitedwe

lands, therein,States owned or anany interest included
it,within the in-right,boundaries as fixed orby any

terest or title which be to suchappurtenant anywould
lands, lands,such title or interest must byhave passed
virtue of its acts andconfirming fixingtitle the bound-
aries of in questionthe lands to forand said inhabitants.
We are of the also, that in theopinion, making Missis-
sippi river thé and grantsouth of the inboundarywest
question, Congress must used the termshave employed
in fixing such boundary legalin the commonlysense
attached to them in this wecountry, otherwise would

to findexpect qualificationsome of or reservation to such
if, error,terms. Even as by bycontended inplaintiffs

the old French in in thelaw force when theterritory
made,original grant grant of bywas the lands bounded

the Mississippi river on one side not itcarrywould with
any therein,island in said mightriver which be formed
still, such was not the common law in force ingenerally

Thus,this Pritchard,it in Middletoncountry. was held v.
510,3 Scam. that the agovernment grant,where makes

and its actown shows an intention not to make res-any
ervation, the grant be intended to all thatwill include
might itproperly pass byunder the terms andemployed,
that grants by governmentthe are to be construed ac-
cording to law,the some actcommon unless has been

by governmentdone the orto exclude that con-qualify
struction, and grants government havingthat all theby
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the com­bynavigablenottheir boundaries streamsupon
betweenlyingall islandslaw, togranteesmon entitle the
current.thread of thethe themain the ofland and center

wepremisesin theof CongressIn so theconstruing acts
by the Su­as laidare downnot in the ruleconflict with

States, granta legislativethatpreme theCourt of United
aasbe construedof not toisgovernmentland from the

be anyif therethatandonly,but as a releasewarranty,
Slidellgrantee.theagainstdoubt it should be resolved

Black,Railway 1 358.412; Co.Grandjean,v. Rice v.111 U. S.
be-defendantbyIt was in the next contendedplace

low, in errorbythat wasrightthe of recovery plaintiffs
twenty years’ofbarred the Statute Limitationsby of

andownership,claim ofadverse him underpossession by
fact of suchgiven tendingevidence theprovewas to
in error thatBut it ispossession. by plaintiffsinsisted

the title or thestatute to defeat thecannot be relied on
lands, that are heldtheyof these for the reasonrecovery

in that commons intrust a and thefor public purpose,
question inalienable, beand the title thereto cannotare
acquired by adverse possession.

amonggrant contained, things,The of otherVaudreuil
the the saidfollowing: consequence point,“In of which
as it is shall remain in common with-designated,above

nature, reservingout usits to thealtering nevertheless
it,require grantingof thepower, whenever the case may

andsaid the inhabitants established whocommons to
establish, maymay representationsand this on the which

sub-delegatesmade us the andbe to commandantsby
the ofon the said have seen that deed ces-places.” We

“that theprovidedthe United StatesVirginiasion of to
and settlersFrench and Canadian inhabitants other of

' the their and titlesKaskaskias shall have possessions
them,” confirmedthey byconfirmed to and that were so

ofthe Illinois constitution 1818 pro-United States. The
(art. 8, 8,) “All lands which havevided sec. as follows:

ofgranted anyas a common to the inhabitantsbeen
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town, hamlet, orvillage by any person,'bodycorporation,
having powerpolitic corporate, governmentor or by any

to themake togrant,such shall forever remain common
town, hamlet, villageinhabitants of such or corporation,

leased,and the orsaid commons shall not be sold divided
under ofthe constitutionany pretense whatever.” When
1848 was a in “com-article reference toadopted special

inserted, 11,mons” article identicalbeingwas waswhich
1818,with the of the ex-provisionabove constitution of

manner,as incept to the of alienation inprohibition any
lieu followingof the “But the saidwhich was inserted:
commons, them, thereof,or of beany mayor any part
divided, granted,leased or here-in such manner as may
after provided law,be a ofon ofby petition majority
the qualified commons,voters in anyinterested orsuch
of them.”

In pursuance of this ofprovision of the constitution
1848, 1851,the legislature, in on majoritythe of apetition
of the qualified voters of Kaskaskia interested in said
commons, an act ofpassed reciting that the inhabitants

benefit,Kaskaskia were entitled to the use in com-and
mon, lands, byof grant recog-these virtue of an ancient
nized and confirmed theby government of the United
States, and that the right to lease said had beenl.ands
granted theby State,—whichconstitution of this act
constituted five apersons named therein body corporate
and politic, the nameby and of “The andstyle President
Trustees of the Commons Kaskaskia,”of them andgiving
their successors perpetual existence,succession and with

to suepower be'sued,and etc. Provision was made for
the election of succeedingthe theby legaltrustees voters

Kaskaskia,of the town of thempower givenand towas
the landssurvey contained in said and dividecommons

lots,them into and to alease them for not exceed-period
ing fifty years, bidder,to the best and most responsible
and to theapply “to the the chil-proceeds education of

thedren of of Kaskaskia,inhabitants and residentssuch
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com-saidare, custom, uponas immemorial commonersby
lessees,” erecttomons, powerand the children of the with

schools, employbuildings foror one or twopurchase
for suchlibrariesteachers, libraryand to establish a or

of theschool, use the proceedsand for said topurposes
trusteesandleasing lands. The said presidentof said

against any personauthorized to institute suitalsowere
commons, and for useupon saidpersons trespassingor

or whoand inagainst anyoccupation person possession,
Theyleasing.takemight possessionthereafter without

of thesuch portionalso authorized.to appropriatewere
leasing sup-for thefrom the of said commonsproceeds

as bereligion, requestedadvancement of shouldandport
bya of of Kaskaskiaby the voters of saidmajority town

religious topetition indicating purposestheir the which
(Ill. 1851,ofLawsapplied.the same should be Private

5.) so not vested withcorporationThis created wasp.
but clothed,question,title to the lands in wasany simply

inhabitants,a for the benefit of the aforesaidwith trust
anyin alienthe statute. It had no todesignated poweras

fee, greaterof said commons in nor to transfer anypart
inhab-a for nor had thefifty years,interest than lease

Kaskaskia such The constitutionany power.itants of
hence,theof 1870 contains no on andprovision subject;

legislaturea ofenablingfurther act the therewithout
the toconveyno vested to fee thepower anywhereis

said lands.
a ofparcelIn on the title tocommenting Cahokiathe

Haps Hewitt, 498,Ill. and ap­in v. 97 whichcommons was
502):Kehn, 558,v. 143in Rutz Ill. this court said (p.proved

that, to transferopinion prior any attemptedare of“We
in throughof the lot which eitherdisposition questionor

claims,the to this the inhabitantsparties controversyof
Cahokia, avillage had,the of as distinct community,of

confirmation,grant and become thenational ownersby
commons, includingin fee of these the lot now in contro­

recognizedTheir has been at dif-distinctlytitleversy.
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ferent atimes and in of both thevariety ways, by national
governments,and State matter, therefore,and it is a of

no material toconsequence determine the precise period
byand means itwhich became confirmed in them.fully

We do understood,not to bewish from what say,we now
as holding that the various individuals who tohappened
be residents of the of atvillage Cahokia the time of such
grant and confirmation became joint tenants or tenants
in common of the in question.lands On the contrary, as
mere individuals they took no legal title whatever. As
individuals they acquired suchonly rights as inci-were
dent to residence in a village having the ofownership
so avaluable property. By virtue of the act or acts of
Congress through which conferred,this title in-was the
habitants of village were,Cahokia as a community, by
implication, constituted an artificial or corporate body
for the ofpurposes receiving and holding the lands in
question for the benefit of the acommunity as ofbody

(Dillonbutpeople, for no other purposes. on Mun. Corp.
(1st21, ed.);22, Angelísecs. & Ames on The crea-Corp.)

tion of this artificial body, and investing it the titlewith
lands,to these did necessarilynot clothe it with power

conveyto or them,otherwise ofdispose but it en-was
tirely competent legislaturefor the to authorize it to

so,do and provide the agenciesnecessary through which
might effected,this be and to provideotherwise for the

better management and government of the af-business
fairs of the community, it,which from time,time to has
done from the earliest ofperiod our State government
to the present time.”

far,But shown,so as before no beenauthority has
conferred theby legislature under thewhich lands here

questionin fee,—thatcould be inaliened is, as to the
commons of Kaskaskia. The corporation created theby
act quasiof 1851 awas orpublic municipal corporation.
“Public arecorporations not voluntary atassociations
all, and there is no contractual relation the cor-between
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govern-merelyareTheythem.porators composewho
the administrationinstitutions,ment created forby law

Corp.onMorawetzcommunity.”of the affairs of the
(2d ed.) sec. 3.

State, that thein thislongIt has been settled law
cor­municipalaagainstStatute of Limitations runwill
ca­in its privatein to heldporation respect property

it in trustheld bybut inpacity propertynot torespect
City84;(County Goodell, 97 Ill.for Piattpublic.the v.of

265; v. TownChicago GreenwoodMiddlebrooke, 143 id.v.of
225; City Illinois Trans. Co. 12LaSalle, 137 id. Alton v.of of

156; Lee v.38; County City Lincoln, id.Loganid. 81v. of
16.) In304; People, 151 id.Station,Mound v.118 id. Catlett

92):County “Thesupra, saidGoodell, (p.Piatt v. it wasof
disposea or otherwisecounty righthad to sellperfect

it)(aof atby pleas­the same tract of land heldswamp
ure, gen­at run. The publictime before the statuteany

in it the citizenserally had no interest in common with
givethe casesand of that Most ofcounty.”tax-payers

distinction, that as to propertyas one reason for the
thetheir capacityheld such inby corporations private

it at butpleasure;and ofdisposesellcorporation may
is, heldthat as togiven propertythe reasonprincipal

held inits title isgenerally,in trust it for theby public
ofrightsand that theonlytrust for the general public,

Limita­be barred the Statute ofbythe cannotpublic
law,the commonthe ancient maxim oftions, because of

regi.tempusnullum occurrit
presidentin at bar that theIt cannot be said the case

heldaforesaidconstituting corporationtheand trustees
the general public.in trust fortitle to these commonsthe

all,atthe titlethat heldIndeed, theyit be saidcannot
of theauthorityonly bymaintain this suitand canthey

aotherwise, clothed withwere, merelyTheystatute.
in theresidedauthoritythe and whichpowerofportion

and disposesovereign to subdividecapacity,in itsState
byto see howdifficultin It isquestion.landsof the
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act,any neglect act,or to by officers,these any greater
title acquiredcould be by any one than author-werethey

tobyized law confer. And the same wouldreasoning
seem to toproperly village.the inhabitants theapply of
They divide,could not convey or convert to otherany

lands,use these any them,or ofpart by authorityexcept
granted themto the ofby sovereign power the State.

the ofBy grant,terms andthe the express recognition
thereof theby 1848,constitutions of by1818 and and

of legislature,acts the there powerwas no residing any-
where, in theexcept itself,State to a segrega-authorize

of lands,tion these or their diversion to use differentany
thatfrom inprovided grant,for the or their conveyance

masse,en inor separate in feeparcels, or for Weyears.
can see no difference such abetween case and one where
the title should be held in trust by the State for the use
and benefit aof of theportion for certainpublic specified

aspurposes, respects the of the Statute ofapplicability
Limitations. See Johnston Irwin, 3 S. & R.v. 291.

said,As before held,we have heretofore that where
the title heldis the inby municipality trust for the
general thepublic statute cannot be and areapplied, we
of the opinion that the same rule should in aappliedbe

as,case not precisely the same but in analo-principle
to,gous bar,the one at the titlewhere should be vested

in the inState fortrust a of Theportion public.the
Statute of Limitations could not run Stateagainst the
in any Tocapacity. sustain the of courtdecision the
below, that the title to this island of the inhabitants of
Kaskaskia is barred of isby Limitations,the Statute to

that,hold in violation grantof the terms of the and of
it,the of the recognizinglaws State and thisprotecting

rest,of the maycommons be severed from the di-part
use,to another and the title in fee beverted thereto

acquired and the of the State in thereofpower respect
away.be taken To so hold is to decide that the State

time,and limitation ofpossessionitself adversemay, by
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be sovereignshorn and barred thefrom exercise of its
inpower to the alienation of lands.respect these

mentioned, holdingWhile the cases before that the
statute rightswill not run as to held andby municipal
other public incorporations generaltrust for the public,
are distinguishable bar,in some from the case atrespects
still, arewe of the that theopinion general principles
there ought here,announced to appliedbe and that the
application of the Statute of Limitations to cases of this
character againstwould be The inpublic policy. case is
many generis,suirespects but, applying the principles

mentioned,before must hold that thewe defendant below
acquired no title under the Statute of Limitations hisby
adverse holding of twenty years.

In many of the States of the Union the rule adhered
to in this State is not followed, but it is held that the
Statute of Limitations will run against cor­municipal
porations in all respects to the same extent as against
individuals. This question is elaborately reviewed in a

Citynote to Fort McKibbin,Smith v. 48 19,Am. Rep.of
Citywhere the opinion Wheelingin Campbell,v. 12 W. Va.of

36, is set out. In reviewing Morey Citythe case of v. of
Providence, 52,—where10 R. I. it was held that where land
was dedicated for the use theof ofpeople Providence
and not for the public or the people of the State,whole
and where the State had no in thereof,interest the use a

mighttitle acquiredbe by adverse possession; that the
use abeing for limited theportion of public, the doctrine
of it,—itadverse possession applywould to was said in
the Wheeling case that the distinction made in the Rhode
Island case notwas made in of theany many cases there
reviewed, and it thoughtwas not to be founded in good

But be,reason. that mayhowever and whatever the
rule in States,be othermay the doctrine in this State is
as havewe before stated.

notWe do wish to be understood as holding that if
the inhabitants the village Kaskaskia,of of as the owners
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of these commons, had been and endowedincorporated,
by the State divide,with full divert andauthority to
convey such commons, fee,thereof,or in theany part
Statute of Limitations againstnot run them aswould
in other cases. That question is presentednot theby
record.

For the reasons stated are of the thatwe theopinion
learned ofjudge the circuit court erred in decision,his
and the judgment of the court is reversed,below therefore
and the cause is remanded for further notproceedings
inconsistent thewith hereinviews stated.

Reversed and remanded.

Edward O. Smith et al.

v.

Sarah L. Knox Goodrich.

Rehearing deniedSpringfieldFiled at April 2,3, 1897 June 1897.

1. and leavingBills notes—when note in escrow does not theaffect
liability. deed,maker’s evidencingThe fact that a and a note the

therefor, placedconsideration party’sare in a third hands under
agreementan that the deed is not isto be delivered until the note

paid, changedoes not liability uponthe of the maker of the note
that instrument.

given2. purchase money liabilitySame—note againston island afor
property evidencingother Aalso. note the consideration for a deed

property liability againstto certain is property only,not a as such
may bybut assigns anybe enforced against prop-the holder or his

erty exempt.of the maker not
Escrow—party3. placed maywhose deed is inbenefit escrow waivefor

deed,advantage evidencingsame. Where a and anote the consid-of
therefor, placederation agreementare in escrow under an that the

is paid,deed not to be delivered until the note is the true holder of
assignee may advantagethe note or his waive the of the escrow and

grantee’sallow the deed to be death,delivered after the without
notice to his heirs.

4. againstandExecutors administrators—allowance claimof
foreign liabilityadministration creates no on administration here. Where


